
IN THE COURT OF ADDL SESSIONS JUDGE(FTC), 
SONITPUR AT TEZPUR.

                                                      
Present: Smti C. R. Goswami,

Addl Sessions Judge(FTC),
Sonitpur, Tezpur.

Sessions Case No 173/2008
Corresponding to GR Case No 818/08

(U/s 302 IPC)

State

-Vs-

Sri Bircha Bhengra         …….Accused person.

Advocate appeared:

Sri KR Adhikari,
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Mr SL Gupta,
Learned advocate    : For the accused.

Date of framing charge : 03-12-2008.
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                                        18-12-2009, 16-01-2010,
                                        18-12-2010, 28-04-2011.
                                        13-10-2011.

Date of argument    : 02-02-2012 & 29-02-2012.

Date of Judgment    : 14-03-2012.
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J  U D G M  E  N  T

1. The prosecution case as narrated in the FIR dated 25-

05-2008 lodged by one Dominik Bhengra in brief is that: 

On 24-05-2008, at about 8/9 PM an altercation was 

taken place in between accused Bircha Bhengra and his mother 

Pendo Bhengra. Accused Bircha Bhengra caused grievous injury 

on  the  head  and  back  of  Pendo  Bhengra  assaulting  with  a 

bamboo stick. As a result of that injury, Pendo Bhengra died at 

about 4 AM of 25-05-2008. 

2. On the basis of the FIR police registered Tezpur Police 

Station  Case  No  391/08  under  Section  302  IPC  and  started 

investigation. After completion of investigation police submitted 

charge sheet against accused Bircha Bhengra under Section 302 

IPC.  

3. The  accused  person  appeared  before  the  Court  of 

Addl  CJM,  Sonitpur,  Tezpur,  but,  as  the  offence  is  exclusively 

triable by the Court of Sessions, the learned Addl CJM, Sonitpur, 

Tezpur committed the case to the Court of Sessions. On being 

transferred  the  case  for  disposal  to  this  Court,  accused  was 

produced before this Court and he faced trial. Charge was framed 

against the accused person under Section 302 IPC. Charge was 
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read over and clearly explained to the accused person to which 

he has pleaded not guilty and claimed for trial.   

  

4. In course of  hearing,  prosecution has  examined as 

many as 10(ten) witnesses including the IO & MO. The accused 

person is examined under Section 313 CrPC. Heard the learned 

Counsel of both the sides. As the accused person is not acquitted 

under Section 232 CrPC, defence evidence is called for, but, the 

accused person declines to adduce evidence. 

5. Heard argument from both the sides. 

6. POINT FOR DETERMINATION

Whether  the  accused  person  on 
24-05-2008  at  about  8/9  PM  at  Natun 
Ghagra  Habiline  committed  murder  by 
intentionally  causing  the  death  of  Pendo 
Bhengra? 

DEICIAON AND REASONS THEREOF

7. There is  no dispute that on the morning of 25-05-

2008 Pendo Bhengra died. 
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8. As per evidence adduced by the medical office PW7 

on 26-05-2008 he performed the Post Mortem examination on 

the dead body of Pendo Bhengra and found the following injuries: 

Rigor mortis was present. 

One lacerated wound over right temporal region 

1” x ½” x 1” placed tyransversely and bruises over 

right Maxilla. 

On thorax, there was fracture left 5th, 6th rib in 

front with ecchymosis.   

There was laceration of the parietal pleurae on 

left side with collection of blood. 

 Laceration of left lower lobe of left lung. 

On abdomen there was bruise over left upper 

quadrant and collection of blood in the peritoneum. 

On the scalp, skull and vertebrae there was 2” 

x 1” x 1” lacerated wound over right occipital  with 

fracture skull deep to the wound and there was linear 

tear of the spleen 1”x½” over outer surface of spleen 

with collection of blood. 

Other organs were healthy. 

Injuries were ante mortem in nature.  

As per his opinion, the person died due to shock and 

haemorrhage as a result of injuries sustained. 

9. So,  now  we  have  to  see  who  has  caused  those 

injuries on the person of the deceased. 
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10. To arrive at a judicial decision on this point, we have 

to analysis the prosecution evidences adduced by the prosecution 

side. 

11. The first informant Dominik Bhengra is examined as 

PW1, According to the FIR lodged by PW1 while altercation was 

taken  place  in  between  the  accused  and  the  deceased,  he 

intervened the matter,  but,  in  his  examination-in-chief  he  has 

stated that one day at about 8 AM he came to know that his wife 

was caused death by the accused person by assaulting with lathi. 

On  the  influence  of  liquor  he  was  sleeping  on  the  verandah. 

Coming to know about the death of his wife,  he informed the 

matter to their line chawkidar Jaideo Karmakar. 

In his cross-examination, he has admitted that he did 

not see the occurrence as he was sleeping under the influence of 

liquor. He did not know how and who caused the death of his 

wife.  Out  of  suspicion,  he  stated  that  his  son Bircha  Bhengra 

caused death of his wife by assaulting with lathi.  

12. PW2, Jaideo Karmadar in his examination-in-chief has 

stated  that  the  accused  admitted  before  him  that  he  caused 

death of his mother. In his cross-examination, he stated that at 

the time of admission of the accused several other people were 

gathered there, but, he could not say the name of those persons. 
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13. PW3 Bina Bhengra is the sister of the accused. She 

also did not know how her mother died. In her cross-examination 

she has stated that her mother was a habituated drunker. The 

accused  person  was  working  at  Delhi  and  returning  home he 

repaired their dwelling house. He also handed over some money 

to their mother. But, their mother used that money in purchasing 

liquor. She even did not purchase ration by that money. 

14.  One Ganesh Dhanowar who is the paternal uncle of 

the  deceased  is  examined  as  PW4.   He  has  stated  in  his 

examination-in-chief  that  coming  to  know  about  the  death  of 

Pendo Bhengra, he went to her house and found the dead body of 

Pendo  Bhengra  lying  in  the  Courtyard.  He  could  not  say  who 

caused the death of Pendo Bhengra. 

15. One  Sunny  Bhengra,  the  younger  brother  of  the 

accused is examined as PW5. He has stated in his examination-

in-chief that he could not say who caused death of his mother. In 

his cross-examination he stated that their mother was habituated 

drunker and under the influence of liquor she used to go to bring 

water from the tube-well. She may die by falling there. 

16. One Jiten Karmakar who is an independent witness is 

examined as PW6. He also does not know who caused the death 

of Pendo. This witness is declared hostile by the prosecution.
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In  the  cross-examination  by  prosecution  he  has 

denied that he stated before the IO that Dominik Bhengra had 

informed him that his son killed his mother by assaulting with 

lathi. 

17. PW8  is  the  Judicial  Officer  who  recorded  the 

statement of  witness Dominik Bhengra, Ganesh Dhanowar and 

Jadav Karmakar under Section 164 CrPC. She has exhibited the 

statement  of  Dominik  Bhengra,  Ganesh  Dhanowar  and  Jadav 

Karmakar as Ext.5, 6 & 7 respectively. 

18. PW9  is  the  Judicial  Officer  who  recorded  the 

Confessional Statement of the accused. 

19. PW10 is the investigating officer. 

20. From the above discussion of the evidences adduced 

by the prosecution witnesses it is crystal clear that none of the 

prosecution witnesses had seen the alleged occurrence. 

21. PW9 who recorded the Confessional Statement of the 

accused has exhibited the said Confessional Statement as Ext.11. 

The Judicial  Officer  after  recording the Confessional  Statement 

certified that the accused made his statement voluntarily and he 

found that the accused voluntarily confessed his guilt. By cross-

examining that Judicial Officer the accused failed to show that the 
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said confession was not a voluntary one. Therefore, without any 

hesitation it  can be accepted  that  the accused  made the said 

confession voluntarily. The Ext.11 shows that the accused made 

the  confessional  statement  stating  that  about  9  PM  on  last 

Saturday while he was sitting for dinner, his mother entered into 

the kitchen under the influence of liquor. While he asked her as 

to why she behaved this manner, then her mother replied to him 

as what happened. Then out of anger, he gave three blows with 

lathi on his mother. Thereafter, he came out from the house. On 

the next morning, he came to know that his mother died. His 

mother purchased liquor by selling the rice which was purchased 

by him. He and his father were earning for their family, but, their 

mother  misused all  the money for  her  liquor.  On the night of 

occurrence as his mother created nuisance by taking liquor by 

selling the rice, he became angry and he assaulted his mother, 

but, he had no intention to kill his mother. 

22. Learned Counsel for the accused has submitted that 

though the accused is charged under Section 302 IPC, but, from 

the Confessional Statement it is clear that the accused committed 

the offence at the goad of the moment and he had no intention to 

kill  his  mother.  Hence,  accused  cannot  be  convicted  under 

Section 302 IPC. At best he may be convicted under Section 304-

II IPC. 
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23. In  support  of  his  submission,  he  has  referred  the 

following citations:

1.  Madhusudan  Satpathy  &  ors  Vs  State  of  Orissa  

reported in 1994 Crl.L.J. 144 wherein it is held that:  

“The medical evidence shows that there is  
only one injury on the head that proved to be fatal.  
The  other  injuries  were  found  to  be  simple.  
Weapons  used  also  were  not  deadly.  Under  this  
circumstance,  it  is  reasonable  to  hold  that  the 
appellant  had  only  knowledge  that  the  injuries  
inflicted by them were likely to cause death. In this  
view of the matter,  we alter  the conviction form 
304,  Part-I  IPC  to  one punishable  under  Section 
304, Part-II IPC.” 

2. Baraf  Singh  –Vs-  State  of  Uttaranchal  reported  in  

2005 Crl.L.J. 3212 wherein referring the caselaw Madhusudan 

(Supra) it is held that:  

As the accused had no intention to cause 
the death,  the  conviction  under  Section 302 IPC 
was converted to Section 304-II IPC. 

3. Kusumbar  Borgohain  –  Vs  –  State  of  Assam  in 

2001(3) GLT 157 wherein it is held that: 

The  accused  caused  death  of  his  wife 
having been deprived of self control by grave and 
sudden  provocation  and  as  such,  the  same  is  
attracted by Exception (1) to Section 300 IPC. 

24. The ratio of the above mentioned citations is that to 

convict an accused under Section 302 IPC, it must be proved that 

the accused had intention to kill the person. 
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25. On reply, the learned Addl PP has submitted that the 

Confessional  Statement  of  the  accused  is  totally  contradictory 

with his statements made under Section 313 CrPC. According to 

the Confessional Statement, the accused assaulted his mother on 

sudden provocation, but in his statement recorded under Section 

313  CrPC  he  has  completely  denied  the  alleged  occurrence. 

Hence, the accused is not entitled for the benefit of Section 304-

II IPC.  

26. From  the  foregoing  discussion,  it  is  revealed  that 

except the Confessional Statement there is nothing against the 

accused  person.  The  learned  Counsel  for  the  defence  has 

admitted the confession of the accused as voluntary one and on 

the basis of that confession he has submitted that the accused 

may be convicted under Section 304 –II IPC not under Section 

302 IPC. But, on careful scrutiny of the record it is found that the 

accused has made a separate statement under Section 313 CrPC 

leaving  aside  his  Confessional  Statement.  According  to  the 

Confessional statement, the accused had no intention to kill his 

mother. Out of grave provocation, he assaulted his mother with a 

bamboo stick. But,  in the statements under Section 313 CrPC, 

the  accused  has  stated  that  as  his  mother  was  a  habituated 

drunker, he asked his mother not to take so much liquor and for 

that matter a quarrel was taken place prior to 3/4 days of the 

alleged  occurrence.  After  the  quarrel,  he  left  his  house  and 

stayed  in  the  house of  other  person.  His  mother  died  due  to 
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taking  of  excessive  liquor.  As  a  quarrel  was  taken  place  in 

between  him  and  his  mother,  out  of  suspicion,  the  FIR  was 

lodged against him. He has further stated that he did not made 

any Confessional  Statement  before  the Court.  From these two 

contradictory  statements,  the  act  of  the  accused  becomes 

doubtful. If we accept the statements of the accused made under 

Section  313  CrPC,  then  we  must  accept  that  on  the  day  of 

occurrence, the accused was not present and he did not make 

any Confessional Statement. But, on the other hand, the learned 

Counsel for the defence has made prayer to convict the accused 

under Section 304-II IPC not under Section 302 IPC on the basis 

of the Confessional Statement made by the accused. That being 

the factual position the argument made by the learned Counsel of 

the defence is going astray from the materials available on the 

record. As the accused in his statements under Section 313 CrPC 

totally denied the commission of the offence by him, question of 

intention  to  kill  his  mother  does  not  arise.  From  these  two 

contradictory pleas of the accused, in my opinion, it is not a fit 

case to give the benefit to the accused by converting the offence 

from Section 302 IPC to Section 304-II IPC. 

27. The  accused  in  his  Confessional  Statement  has 

confessed that he assaulted his mother and he gave three blows 

with a lathi.  According to the medical evidence, there were as 

many as five injuries on the dead body of Pendo Bhengra. As per 

opinion of the doctor, the death was caused due to shock and 
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haemorrhage as a result of the injuries sustained. Hence, without 

any hesitation, it can be held that the accused had caused those 

injuries of his mother and as a result she died and thus, he is 

guilty under Section 302 IPC. The prosecution has been able to 

prove  the  guilt  of  the  accused  beyond  all  reasonable  doubt. 

Therefore, the accused is convicted under Section 302 IPC. 

28. It is a case of Section 302 IPC. Hence, in my opinion, 

the accused is not entitled for the benefit of either Section 360 

CrPC or the provision of Probation of Offender’s Act. 

29. Heard the accused person on the point of sentence. 

The accused has submitted that he is an unmarried boy and his 

father,  younger  brother  and  sister  at  home.  He  is  the  only 

earning member of his family. Hence, he has prayer to consider 

the matter of punishment leniently. 

30. considering  the  submission  made  by  the  accused 

person on the point of sentence, and considering the gravity of 

offence,  the  accused  is  sentenced  to  undergo  RI  for  life 

imprisonment and to pay a fine of Rs.5000/- , i/d RI for another 

six months for the offence under Section 302 IPC. 

The  seized  articles  if  any  be destroyed  in  the  due 

course of law. 

Furnish a free copy of the judgment to the accused 

person immediately. 
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Send  a  copy  of  the  judgment  to  the  District 

Magistrate, Sonitpur, Tezpur under Section 365 CrPC. 

Given under my hand and the seal of this Court on 

this 14th day of March, 2012.

                                       (C. R. Goswami)
                               Addl Session Judge (FTC)
                                      Sonitpur, Tezpur.

Dictated and corrected by me:-

       (C. R. Goswami)
Addl Session Judge (FTC)
       Sonitpur, Tezpur

Transcribed by me:-

     (Pori Das)
  Stenographer. 


